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TS / ORDER

PER SUSHMA CHOWLA, JM:

The appeal filed by assessee is against order of CIT(A), Pune-10, dated
06.12.2016 relating to assessment year 2011-12 against order passed under

section 143(3) of the Income-tax Act, 1961 (in short ‘the Act’).

2. The assessee has raised the following ground of appeal:-




ITA No.16/PUN/2017
2 Smt. Vandana Arun Sarawgi

1) On the facts and circumstances of the case and in law the Ld. CIT(A)
was not justified in confirming the addition of Rs.75,18,667/- made by
the A.O. disallowing the commission paid by the assessee. The Ld.
CIT(A) confirmed the addition without appreciating the submissions
made before him. The addition is unwarranted and it be deleted.

2) On the facts and circumstances of the case and in law the Ld. CIT(A)
was not justified in confirming the addition made by the A.O. of
Rs.75,18,667/- though such claim was accepted by A.O. in A.Yrs. 2009-
10 and 2010-11 and also the same has attained finality since no action
u/s 147 or u/s 263 was taken for those years. The Ld. CIT(A) was
excepted to maintain the consistency. The addition be deleted.

3) On the facts and circumstances of the case and in law the Ld. CIT(A)
was further not justified in confirming the disallowance made by the
A.O. accepting the books of account maintained and duly audited. The

disallowances and confirmation was not justified without rejecting the
books of account under S. 145(3) of the Act. It be held accordingly.

3. Though the assessee has raised several grounds of appeal but the only
issue raised in the present appeal is against disallowance of commission paid

by assessee at % 75,18,667/-.

4, The learned Authorized Representative for the assessee at the outset
pointed out that similar commission payments were being paid by assessee in
its line of business and during the year under consideration, against turnover of
% 76.38 crores, commission of ¥ 75,18,667/-, which was about 10% of total
turnover, was paid. He further pointed out that in earlier years and even in
subsequent assessment years, commission payment has been allowed. He
however, fairly pointed out that in assessment years 2008-09 and 2009-10,
commission was disallowed and the Tribunal had restricted disallowance to
10% of total commission paid. In this regard, he invited our attention to the
order passed by Tribunal in ITA No0s.1488/PUN/2013 & 1491/PUN/2013,

relating to assessment year 2008-09, order dated 23.06.2017.
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5. The learned Departmental Representative for the Revenue placed

reliance on the orders of authorities below.

6. We have heard the rival contentions and perused the record. Briefly, in
the facts of the case, the assessee was engaged in the business of dealer in
iron, steel pipes & pipe fittings. For the year under consideration, the assessee
had declared income of ¥ 1,96,18,880/-. During the year under consideration,
the assessee had paid commission of ¥ 75,18,667/- on its sales. The
Assessing Officer noted that there was fall in GP ratio as compared to earlier
two years and another point which was noted was that the commission was
being paid to sister concern. After considering the reply of assessee in this
regard that sister concern was the main player in the said field and had
facilitated sales to the assessee and hence, commission paid, the Assessing
Officer disallowed sum of ¥ 75,18,667/-. The CIT(A) confirmed the
disallowance made by Assessing Officer, against which the assessee is in

appeal before us.

7. We find that similar issue of allowability of commission arose before the
Tribunal in assessment year 2008-09 (supra) and in the said order also
commission was paid to associate of assessee in order to facilitate sales to
Gajanan Traders and the Tribunal noted that out of commission paid even TDS
was deducted and in the totality of the facts and circumstances, disallowance of
commission was restricted to 10%. Similar ratio has been laid down in
assessment year 2009-10. Following the same parity of reasoning, we direct

the Assessing Officer to restrict disallowance of commission to the extent of
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10% in the hands of assessee. The grounds of appeal raised by assessee are

thus, partly allowed.

8. In the result, appeal of assessee is partly allowed.

Order pronounced on this 14" day of November, 2018.
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